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An International Court. 


The ‘‘increasing purpose” running through 
the ages, and the widening of men’s thoughts 
} 


by the process of the suns, have a thrilling 
manifestation in the recent movement to pro- 
vide an international of 


The success of that movement would mean 


court arbitration 
the beginning of a new era in human history. 
Incomplete and crude as the first provision for 
a general international tribunal might be, it 
would mark the boundary between all the past 
ages of barbarity and lawless warfare between 
clans, tribes, or nations, and the coming age 
of peace and civilization. 

To many, doubtless, this is all an idle dream. 
But lawyers not usually regarded 


imprac ticable 


are as 


visionary and idealists, and 
therefore it may be deemed of immense sig- 
nificance that the Bar Association of New York 
State has presented to President Cleveland a 
petition for action toward the establishment 
of such a tribunal, while a similar petition has 
been presented to the government of Great 
Britain by English bar The 


plan proposed by these lawyers is to have a 


associations. 


tribunal made up by taking one judge from 
the highest court of each of nine leading civ- 
ilized nations, each to be chosen by the court 
from which he is taken. For the present, at 
least, submission of disputes to this tribunal 
is proposed to be merely optional. This, to be 
sure, would leave the possibility that nations | 


ZX 
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might go to war, instead of accepting arbitra- 
tion by such tribunal. But it is believed that 
with such an internationa] court in existence, 
the nations, yielding to the moral sense of the 
world, would gradually resort to it, instead of 
to war. The reason for leaving the matter of 
submission to this court optional is that some 
nations would now probably refuse to bind 
themselves absolutely in advance to submit all 
This plan in detail 
is presented in a strong and eloquent address 
delivered by Walter S. Logan, vice president 
f the New York State Bar Association, at the 
Lake Mohonk Arbitration Conference, June 3, 
1896. 


their controversies to it. 


The Venezuela sensation, with its sugges- 


ms of 


ti war between the United States and 
England, has in its subsidence left us all with 
still 


these great nations of common blood and speech 


4 stronger conviction than before that 
will never again turn their guns against each 
But 


arbitration for any dispute which they c&énnot 


ther. with the growing assurance of 


settle by their own friendly councils has come 
the larger hope that other great nations may 
join them in creating a court of arbitration for 

| This 


l would be a 
world combination to place right instead of 


ill international disputes 


might upon the seat of judgment between na 


It would be the crowning demonstra- 


ions. 
tion by the united world that law has super- 


seded lawless violence throughout the whole 


lomain of human affairs. 


The growth of sentiment in favor of such 
] 


international amity has in recent years been 
very rapid in the nations of continental Eu 
] 
i 


rope. It is no longer a mere dream of poets, 
put the fixed aim of organized bodies of active 
men. But even if other nations should long 
lecline to join in such a movement, the emer- 
rence of the world into this new era of civili- 
zation is nevertheless assured, although it may 


not be so soon accomplished, provided Great 
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Britain and the United States continue to set- 
tle all their disputes by friendly arbitration 
The English speaking nations in another gen 
eration will constitute so large a part of the 
civilized world that what they agree upon as 
international of 
The con- 
tinued and constantly strengthening friendship 


be almost certain 


ultimate adoption by other nations. 


law will 


of these nations will give assurance that per- 
manent peace between them will eventually 
become the peace of the world. 


Personal Knowledge of Jurors. 


The right of jurors to act on their personal | 
knowledge of facts in issue or relevant to it 
is a matter that deserves more attention than 
it has received. Ancient English 
the beforehand. 
Lesser’s ‘‘History of the Jury System” shows 


who knew all about case 
how this gradually changed to the modern 
practice. Early in the stage of transition 
there was known the process of ‘‘afforcing the 
by which, when some of the jurors 


did not know the facts of the case, others were 


assize,” 


substituted forthem until twelve were obtained | 


who had personal knowledge of the facts in 
controversy and could agree in their verdict. 


In modern times, when unbiased jurors are | : bias 
hanes tose riased jurors are | then jurors may act upon it without proof. 


it has not, then they cannot be allowed to act 
upon it without proof, although the fact may 


demanded, there still remains a range of facts 
which the jurors may, without any proof there- 
of, take notice of and act upon. These facts 
are such as the courts take judicial knowledge 
of. But while the right of judges to act upon 


their judicial knowledge is well understood, | 


the same right belonging to jurors as judges of 


facts is much more rarely mentioned, and the | 


extent of this right is less clearly understood. 

That jurors cannot act upon their personal 
knowledge of the mental condition of an ac- 
cused person when deciding as to his guilt of 
perjury is decided in the recent case of State 
v. Gaymon (S. C.) 31 L. R. A. 484. The de- 
cisions collected in the note to this case show 
how thoroughly established is the general rule 
that jurors can act only upon evidence, and 
also that any specific facts known to one of 
the jurors should be told to his fellows only 
when he is sworn as a witness. But these de- 
cisions also show that this rule is subject to 
important modifications. For instance, jurors 
may judge of the truth of testimony in the 


light of their own personal knowledge of the | 


witnesses. So they may, in the light of their 


own knowledge and experience, draw conclu- 


practice | 
chose jurors of the vicinage in order to get men | 


COMMENT. 


l 
| sions beyond the mere letter of the evidence 
given tothem. And in addition to such use 
of their knowledge, by which it is made a sort 
of foundation or background for the testimony 
| presented to them by witnesses, they may, like 
| the judge on the bench, act upon their per- 
{sonal knowledge of some specific facts on 
| which the case may depend. For instance, it 
|is held that they may without proof take 
| knowledge of the meaning of ‘‘c. 0. d.” 
a package sent by a common carrier; also of 
the habits and general character of domestic 
animals, such as the liability of a horse to be 


on 


| frightened by cars; also of the facts of human 
{nature and the customs of society in respect 


to the relations of the sexes, and of the fact 
There 
| seems to be no general distinction between the 
knowledge of courts and jurors in respect to 
the facts which may be judicially noticed. 


that whiskey is a spirituous liquor. 


| Possibly such a distinction may exist in some 


matters, such as court records, of which the 
court can take notice but of which it may be 
}that jurors could not. The general rule on 
the subject is quite clearly expressed by the 
opinion of the court in State v. Maine Cent. R. 
Co. 86 Me. 312, as follows: ‘‘It is not always 
easy to determine whether or not a given fact 
has become sufficiently notorious to be taken 
judicial notice of without proof. If it has, 
if 


The 
the difficulty 
There are many facts in 
relation to electricity and its uses that to-day 
are known to almost every school boy, which 
a few years ago were known only to a few. 
To-day they may be taken judicial notice of. 
| Then they could not.” 


| 


be known to one or more of the panel. 
rule of law is plain enough, . 
is in its application. 


- 


Indorsements for Collection. 


A complete revolution in the practice of in- 
dorsing checks, drafts, and notes which are 
sent through banks for collection, bids fair to 
follow the recent action of the New York 
Clearing House in adopting a resolution that 
its members ‘‘shall not send through the ex- 
changes any checks, sight drafts, notes, bills 
of exchange, or other items having any quali- 
fied or restrictive indorsements, such as ‘for 
collection’ or ‘for account of,’ unless all in- 
dorsements thereon are guaranteed by the 
| bank member of the association sending” 
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suchindorsed paper. Thisaction was speedily 
followed by the clearing houses in most other 
cities of the United States. Butsome of them, 
notably the Chicago Clearing House Associa- 
tion, have gone still further. The Chicago 
clearing house has adopted the rule that any 
paper having thereon such indorsement as 
“for collection” or ‘‘for account of,” or any 
other qualified or restrictive indorsement, 
shall not be sent through the clearing house, 
but that all indorsements must be ‘‘pay to . 
or order,” or merely in blank. 

The result of the Chicago rule is to make 
every bank through which paper is sent for 
collection liable as indorser thereon to the 
fullest extent in order to allow the paper to go 
through the clearing house. The New York | 
Clearing House rule, which started this move- 
ment, is much less stringent. It does not de- 
mand that any bank shall be held liable except 
the member of the clearing house which sends 
the paper through its exchanges. The respon- 
sibility of that bank may be practically suffi- 
cient without regard tothe other banks through 
which the paper may have come. But that 
the New York rule should stop short with re- 


quiring a guaranty of indorsements merely, | 


without covering such risks as the forged sig- 
nature of the drawer or that of a raised amount 
in an otherwise genuine draft, is surprising. | 
Such risks as these are manifestly not covered 


by a mere guaranty of indorsements. We 
think the practice of some of the New York 
banks already goes much beyond this, and re- | 
quires an absolute indorsement by customers | 
on all drafts and other paper received from 
them. 
The law on this subject has been strangely | 
slow to develop. The liability as indorser of | 
a party who makes a restrictive indorsement 
such as “for collection” is hardly mentioned 
in any of the legal text-books and treatises. 
Probably the most important case on the sub- 
ject is that of Northwestern Nat. Bank ». Bank | 
of Commerce (Mo.) 15 L. R. A. 102, in which | 
on careful consideration it is held that indors- 
ing a draft ‘‘for collection” does not guarantee 
the signature of the drawer as between the in- | 
dorser and the drawee so as to relieve the lat- | 
ter of its obligation to know such signature | 
and entitle it to recover back the amount paid | 
in case the signature proves to be a forgery. 
To similar effect, where a genuine draft for | 
$8 was raised to $1,800 it was held, in Na- | 


tional Park Bank 2, Seaboard Bank, 114 N. Y. | 


| would not. 


| ment of the payee’s name. 


28, that a bank which indorsed it for collec- 
tion could not, after it had received and paid 
over the proceeds to its principal, be held lia- 
bleasindorser. So inthe recent case of United 
States ». American Exchange Nat. Bank, 13 
Banking Law Journal, 34, 70 Fed. Rep. 232, it 
was held by the United States district court 


| that a bank which indorsed a pension draft 


on which there was a prior indorsement to it 


| **for collection” could not be held as an in- 


dorser, although a previous indorsement there- 
on was forged. It is evident that this last case 
would be covered by the New York Clearing 
House rule, but that the two preceding cases 
In conflict with the principle of 
these cases it is held, in Rhodes v. Jenkins, 18 
Colo. 49, that one who indorsed a draft for 
collection and placed it in the bank, which in 
turn indorsed it for collection to its cashier, 
who obtained payment thereof, is liable as in- 
dorser to the bank, which was compelled to 
repay the drawee because of a forged indorse- 
But this case is 
believed to be exceptional. 

Probably banks throughout the country will 
readily fall into the practice of requiring all 
indorsements to be unqualified. Where this 
is done it is plain that the bank which first re- 
ceives paper for collection will be the bank 
that must guard against the risk of forgeries, 
except so far as this is modified by the rule re- 
quiring the drawee bank to know the signature 
of the drawer. It is clearly shown by the au- 
thorities reviewed in Germania Barak ». Bou- 
tell (Minn.) 27 L. R. A. 635, and the note which 
accompanies it, that this duty of the drawee 
bank to know the drawer’s signature is fully 
established, except so far as it has been modi- 
fied in a few cases in which the fault or neg- 
ligence of the bank obtaining payment is held 
to have contributed to the deception of the 
drawee and to constitute a ground for requir- 
ing repayment of the money to the drawee. 
But the risk of forgery of the payee’s indorse- 
ments and of the raising of the amount of a 
draft will fall primarily on the bank which 
first receives it for collection, if it is obliged to 
make an unqualified indorsement thereon. If 
qualified indorsements of all sorts shall be 
abolished it will undoubtedly simplify the law 
of banking to a considerable extent, and re- 
duce the risks on paper sent for collection 
for all banks except the one which first re- 
ceives it, 
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Bicycles at the Curb. service on equal terms to all; (4) statutes 
a imposing license fees on t« legraph coul- 
The right of a bicyclist to leave his wheel panies 
on the street at the curb is said by the news- | Forfeiture. See Mives. , 
i Fraud; participation by creditor in fraudu- 


papers to have been sustained in the case of Sein tek uch alk iii rae eelihade uetll aeaes ee 


Jubrendorf 0 Droste, in a district court in transfer to pay or secure his debt invalid 


New York city. This case was brought for as to other creditors:—(I.) Necessity of 
the smashing of the wheel by a wagon while | participation; general doctrine; (L1.) who 


. . . are bona fide purchasers within the stat- 
standing at a street curb. Carelessly running 


c ; ute; (IL1.) what constitutes participation: 
into a bicycle standing at the curb on the street 


(a) generally; (b) securing a preference; 
seems as Clearly actionable as running into an- | (c) knowledge of fraud, insolvency, ete.; 
other kind of a vehicle would be. But on the (d) assumption of other debts as part of 

sos yuurchase price; (€) amount of property 
question whether or not the collision was due : : ne 
taken; (f) allowance of fair price; (g) se- 
curity greater in value than debt; (h) se- 
curity for overstated debt; (i) security for 
carriage. Therefore whether a driver ought | present and future advances ; (j) inclusion 


to negligence, it may be important to consider 
that a bicycle is less conspicuous than a horse 


to see and avoid it may in some circumstances of simulated debts; (k) reservation of 
i ’ b] 7 if j ’ benefits: taking conveyance fraudulent 
ve more questionable than If it were a larger | on its face; (m) retention of possession; 
vehicle. This seems to be clearly enough one | (n) failure to record; (0) other circum- 


of the infinitely various questions of fact for | stances and conditions tending to show 
the jury. Whether a claim that the bicyclist participation; (LV.) participation by ag. nt; 
(V.) participation as between trustees and 
beneficiaries; (VI.) participation by one 
of several beneticiaries; (VII.) effect of 
above mentioned, we do not know. It would | other accompanying purposes 


also was negligent in leaving his wheel at the 
curb was left to the jury or not, in the case 


besides 


clearly be a question for the jury if there were that to defraud; (VIII) effect of relation- 
Ca ed since’ tn emake the act tm shi> or intimacy of the parties; (1X.) 

any special cire stances lO make the ac . 

any speciat cul , : g 7 : conveyances taken from a fraudulent 

prudent, and probably it would be held so in grantee; (X) presumptions and burden of 


every Case, proof; (XL) participation under bank- 
ruptey and insolvency laws 
As ground of injunction against judgment 


whew it was a defense to the original ac- 


Index to Notes | tion 


| 
Gas, Sce MINES. 


Highways; police regulation as to use of, by 

LAWYERS’ REPORTS, ANNOTATED electric wires 
Injunction; against judgments for defenses 
existing prior to their rendition 1.) Fail- 
Book 31, Parts 5 and 6. ure of consideration: (a) generally; (4) in 


judgments for purchase money; (1) insol- 


IN 


vency; (2) nonresidence; (3) rescission; (4) 

Mentioning 01 mple no t i on- mistake; (5) title bonds; (6) defective title 

tained, without includin generally; (7) deficiency in amount of 
earlier annotati 7 ‘ 

land; (8) fraud; (8 res judicata; (10) no 

Contracts; statute extending mortgagor’ cause of action for injunction ; (1D sales by 

right of possession on foreclosure of p executors and administrators; (12) sum- 

existing mortgages 9 mary judgments; (13) court sales; (c) 

Impairment of obligation of, by polic judgments in favor of purchasers; (II.) 

power as to electr ires 7 fraud: (a) where the defense is forgery or 

Electrical uses; police regulation of elec- non est factum; (b) in obtaining a con- 

tric companies :—(1.) In general: (1T.) as to tract; (c) generally; (IIL.) public policy: 

the occupation of highways or waters: (a) generally; () debt for Confederate 

(111.) as to guard wires; (LV.) as to the oney; (c) gambling debts; (d) usury; 


operation ¢ ctric lines: (V.) limita- : off: ailure to assert at law; 


tion the police power t) limitations ! mirties; (c) unliquidated damages; 
1 


1) impairment of ) trial at law; (e) no set-off; (7) insol- 
obligation o outrac ; (2) deprivation of | vency and nonresidence; (g) accounting: 
property without due process of law; (3 (h) equitable set-off; () in matters of an 


class islation; ( estate ; mutual agreements; (V.) pay- 


Constitution: (1) statutes requiring elec- ment: (a) failure to defend; (b) defense 
tric wires to be put underground; (2) stat made; (c) equitable defenses; (d) sum- 
utes imposing penalties upon telegraph mary proceedings; (¢) pleading bill of dis- 
companies for not transmitting and deliv- covery; (VL) conditions; (VIL) partition 
ering message properly; (3) statutes regu- and dower; (VIIT.) as to party; (LX.) title 
lating telephone prices and requiring to property; (X) nonliability in general 747 
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Judgment; injunctions see In- 
JUNCTION. 
Landlord and tenant. See also MINEs. 
Rights of l.ndlord and tenant in respect to 


manure on leased premises ; 


against, 


English cases; } 


American autborities; exceptions to the 
rule §98 
Manure, Sce LANDLORD AND TENANT. 


Mines; forfeiture of oil and gas lease; man- 
ner of enforcing forfeiture clause ; waiver; 
estoppel; how forfeiture clause regarded ; 
absence of obligation clause; effect of 
alternative provision for rent; who may 
set up forfeiture 673 


Mortgage. See CONTRACTS. 


See MINES. 


COMMENT. 





Animals. 


The communication of Texas fever by cattle 
which get into the inclosure of another person 


|is held, in Clarendon Land Inv. & A. Co. 2. 
| McClelland (Tex.) 31 L. R. A. 669, to make 


the owner liable only in case he knew that the 


| cattle were likely to communicate disease, as 


| well as the fact that they were likely to break 
fences. 


Attorneys. 





Oil. 
Set-off; as ground of injunction against 
judgment when it existed before its rendi- 
tion 747 
Telegraphs,. See Evectricat Uses. 
Telephones. See ELecrricat Uses. 


The part containing any note indexed will be 
sent with Case and Comment for one year for $1. 


Among the New Decisions. 


Actions, 

After asuit {in replevin has been discontinued 
before judgment without obtaining any benefit, 
because plaintiff has paid the valué of the 
goods to satisfy his replevin bond, it is held, 
in Bolton Mines Co. v. Stokes, 82 Md. 50, 31 
L. R. A. 789, that this suit does not constitute 
such an election of remedy as to estop him 
from claiming payment of the purchase price 
out of the assets of the purchaser's estate, 


Admiralty. 

The power of a court of admiralty to enter- 
tain jurisdiction in rem against a vessel for the 
death of a passenger caused by a maritime 
collision is sustained by the circuit court of 


appeals in The Willamette, 31 L. R. A. 715. | 


This right is based on a state statute which 
not only gives a right of action for death, but 
creates a lien and preference over other de- 
mands in favor of such cause of action. This 
statutory provision distinguishes the case from 
that of Barton o. Brown, 145 U. 8S. 335, 36 L. 
ed. 727, in which the right to a libel in rem in 
such a case is denied, although the local law 
gave a right of action for death, where it did 
not expressly create any lien on the vessel. 


| An attorney employed to draw a will who 

makes a mistake whereby the son of the testa- 
| trix is deprived of the gift which the latter 
|intended him to have is held, in Buckley -. 
Gray (Cal.) 31 L. R. A, 862, to be subject to 
no liability for the mistake to the son, who 
was damaged thereby, since there was no 
privity of contract between them. 


Banks. 


The refusal of a bank to pay a check which 
it has not accepted is held in Ohio, following 
the decisions in the majority of our courts, to 
give the holder no right of action against the 
bank, although the drawer has sufficient credit 
in the bank to meet the check. Cincinnati, H. 
& D. R. Co. v. Metropolitan Nat. Bank, 53 
Ohio St. 117, 31 L. R. A. 653. 


Bonds, 


Loss of public money by a bank failure is 
| held, in Fairchild 0. Hedges (Wash.) 31 L. R. 
A. 851, to be no excuse for failure of a county 
| treasurer to pay over the money. The con- 
flict of authorities on this subject continues 
quite evenly balanced. 


Capital of State. 


The establishment of the seat of government 
of a state is held, in Edwards v. Lesueur (Mo.) 
31 L. R. A. 815, to be a proper subject of con- 
stitutional control, and therefore of constitu- 
It is held that there is no 

implied contract that such seat of government 
shall continue at the place where it is located, 
and that there can be no irrepealable law to 
prevent its removal, since it is a matter of 
| governmental control. 


tional amendment. 
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Constitutional Law. 


on their trade on Sunday is held, in People . 
Havnor, 149 N. Y. 195, 31 L. R. A. 689, to be 
a constitutional exercise of the police power to 
promote the public health, and the fact that 
two localities in the state are exempted from 
its provisions is held insufficient to make the 
statute unconstitutional as a denial of the 
equal protection of the laws. 


Contracts. 


| 


Jarvis o. Manhattan Beach Co. 148 N. Y. 652, 


31 L. R. A. 776, to estop the corporation from 


A statute prohibiting barbers from carrying | denying its liability to indemnify the broker 


|or his assignee against loss on account of 


A statute extending the time for redemption | 


upon the sale of mortgaged premises was held, 


in State, ex rel. Thomas Cruse Sav. Bank, vo. | 


Gilliam (Mont.) 31 L. R. A. 721, following 
that of Beverly vo. Barnitz (Kan.) 31 L. R. A. 
74, to be a valid change of the remedy, which 
does not impair the obligation of the contract 
made by a pre-existing mortgage; but the doc- 
trine of these cases is overthrown by that of 


the Supreme Court of the United States in | 


the fact that the certificate was spurious and 
worthless, 

The title of the true owner of a lost or stolen 
certificate of stock in a corporation is sus- 
tained in Knox 0. Eden Musee Am. Co. 148 
N. Y. 441, 31 L. R. A. 779, as against any 
person subsequently obtaining its possession, 
even if he is a bona fide purchaser. 
further holds that the corporation is not liable 
for fraudulent use of certificates by an em- 
ployee merely because they were permitted 
to remain uncanceled for a short time after 
they were surrendered, although a by-law re- 
quired their cancelation, if the company did 
not know or have reason to suspect that the 
employee was dishonest. 


The case 


Election Districts. 


The fact that an apportionment law is an 


Barnitz v. Beverly, 163 U. 8. 118, 41 L. ed. | exercise of political power is held, in Denny 


—-, as shown in the note to the above Mon- | », State, ex rel. Basler (Ind.) 31 L. R. A. 726, 
tana case, and the latter has just been reversed | to be insufficient to prevent the courts from 
on rehearing to conform to the decision of the declaring it unconstitutional. This case ex- 


Federal court. 


tensively reviews the constitutional provisions 


The validity of an oral contract for the! on the subject, and holds that the requirement 
adoption of a child as an heir is held, in No-| of apportionment according to number of in- 
wack v. Berger (Mo.) 31 L. R. A. 810, to be | habitants is as binding as that requiring coun- 
sustained where there had been a part per-|ties united in a district to be contiguous, or 


formance of the consideration by marriage | 


of the child's mother and the surrender of the 
child to the husband's custody and control. 


Corporations. 


Nonuser of the franchise of a corporation 
and the sole proprietorship of all its capital 
stock are held insufficient, in Parker v. Bethel 
Hotel Co. (Tenn.) 31 L. R. A. 706, to consti 
tute a dissolution of the corporation without 
a judicial adjudication thereof; and until such 
adjudication the existence of the corporation 
or its title to property cannot be collaterally 
attacked on such grounds. 

Information that a certificate of stock is in 


a condition for transfer, given by a person in | 


charge of the office of a corporation in re- 
sponse to an inquiry, on the faith of whicha 


| 


prohibiting the division of counties for sena- 
torial apportionment. It also holds that 
double districts grouping counties of which 
neither has a population equal to the ratio, so 
as to give them a voice in the election of more 
than one senator or representative, is uncon- 
stitutional, 


Electrical Uses, 


The right to lay electric-light wires in the 
streets of a city by virtue of a franchise to lay 
pipes, fixtures, or other things for the purpose 
of lighting the city, is held, in State, ez rel. 
Laclede Gaslight Co. 0 Murphy (Mo.) 31 L. R. 
A. 798, to be subject to the municipal control 
of the streets and general police power regu- 
lating and restricting the manner in which 
such wires, tubes, and cables may be secured 


broker guaranteed its genuineness, is held in | or supported and insulated,—especia!ly when 
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the franchise was given before the use of lighted lamp into such cellar, or to ignite 
electricity for such purpose was known. The | matches there, when it is filled with gas, is 
annotation to this case reviews the authorities held to be a question for the jury. 

on police regulation of electric companies. 


Highways. 


Evidence. 

The right of a private party to an injunction 

The power of the legislature to make certain against the obstruction of a public road or 

facts prima facie evidence is sustained in street which is a cul de sac, by a fence between 

Pennsylvania Co. » McCann, 53 Ohio St. | his property and the end of the road, is denied 

127, 31 L. R. A. 651, and held applicable to| in Mahler c. Brumder (Wis.) 31 L. R. A. 695, 

railroad companies any part of whose line of | although he purchased his premises with refer- 

railway extends into the state, whether the | ence to a plat indicating the existence of such 

injury complained of and to which the evi- | road. 
dence relates was received within or without — 
the state. ' 7 
Injunction. 


Forgery. A summary proceeding for a restraining 

—-- | order against carrying on a business declared 

Signing another’s name as his agent and | by the legislature to be a common nuisance is 

adding one’s own initials to show agency, in | held, in Hx parte Keeler (S. C.) 31 L. R. A. 678, 

the presence of the person who pays over| to be lawful, and not within the scope of the 
money on the faith of such signature, is held, constitutional right of trial by jury. 

in People v. Bendit (Cal.) 31 L. R. A. 831, not| The right to an injunction against a judg- 

to constitute forgery, although the claim of | ment at law on the ground of fraud is denied 

authority was false and may constitute some | in Norwegian Plow Co. ». Bollman (Neb.) 31 

other crime. A note to the case reviews the| L. R. A. 747, unless it appears that the judg- 

authorities on forgery by false assumption of | ment is inequitable, or if it appears that plain- 

authority in signing another’s name as agent | tiff has not exercised due diligence. The fact 

for him. ; | that a judgment rendered by default was upon 

—_— a promissory note founded upon a gaming 

‘ consideration is held, in Owens v. Van Winkle 

Fraud as to Groditers. | Gin. & Mach. Co. (Ga.) 31 L. R. A. 767, to 

That it is not fraud for one creditor to try | furnish no ground for injunction against the 


. : | enforcement the judgment. With these 
to keep another ignorant of a trade he is seck- | enforceme 7 of the j Cs ; ; 
cases there is a note reviewing and analyzing 


ing to make with the debtor merely for his | b . ied atl to injuncti 
: : : : : r B Di BE 2C1SLONS ° 
own protection is decided, in Rice ». Wood |* —_—— shee coat . er ‘ _— anata 
. . or 5 S y ® 
(Ark.) 31 L. R. A. 609, with which case a great Qgnnst URQMNS tor CeNees Ces eee 


: se , i i ndition. 
multitude of authorities are compiled as to what prior to their rendition 


participation by a creditor in a debtor’s fraud- | 
ulent intent will make a transfer to pay or 
secure the debt invalid as to other creditors, Insurance. 


’ 


The words ‘‘inhaling gas,” in a provision 

Gas. describing causes of death against which a 

— | policy does not insure, are held, in Menneiley 

The failure of a gas company to exercise |v. Employers’ Liability Assur. Corp. 148 N. Y. 

any care to discover and remedy a leak which | 596, 31 L. R. A. 686, to apply only to cases 

proves to be in its street main, when notified | where gas is inhaled intentionally, voluntarily, 

that gas is escaping into a cellar of a building| and consciously. Likewise a provision that 

abutting on the street, is held, in Consolidated | death from anything accidentally taken, ad- 

Gas Co. o. Crocker, 82 Md. 113, 81 L. R. A. | ministered, or inhaled is not insured against, 

785, sufficient to render the company negligent |is held to apply only where something has 

and responsible for injuries caused by such | been voluntarily and intentionally taken al- 
gas. Whether it is negligent or not to carry a| though it was by mistake. 





CASE AND 


Landlord and Tenant. 


The right of a tenant to the manure pro 
duced on leased premises by livestock in excess 
of what could be maintained by the products 
of the premises is sustained in Pickering 2. 
Moore (N. H.) 31 L. R. A. 698, and such right 
is held not to be lost by his intermixing the 
manure which belongs to him with that owned | 
by the landlord. 
is upon the right of landlord and tenant in| 
respect to manure on leased premises. 


The annotation to the case 


Lotteries, 


An agreement by one person to take all the 
chances of a proposed scheme to rafile off 
property is held, in Thornhill 7. O’Rear (Ala.) 
31 L. R. A. 792, to be lawful, as all elements | 
of chance are thereby eliminated and a definite 
price for the property is fixed. 

A sale of lots to be drawn by the purchasers 
is held to be contrary to public policy and 
void in Lynch v. Rosenthal (Ind.) 31 L. R. A. 
835, where the advantages of location, charac- 
ter, size, or condition as between lots of the} 
same class as arranged by the prices marked | 
are to be determined wholly by lot, while a prize 
lot is to be given to some one of the purchasers | 
as the result of chance. 


Master and Servant. 


The false imprisonment of an innocent per- 
son on a charge of attempting to pass counter- | 
feit money, when procured by a railroad de- 
tective acting within the scope of his authority, 
is held, in Eichengreen v. Louisville & N. R. 
Co. (Tenn.) 31 L. R. A. 702, to make the rail- 
road company liable, although he may have 
acted contrary to instructions and in excess of 
his authority. 


| 

Municipal Corporations. 

—_— | 

A provision against contracts to bind a city | 
to any extent or in any way beyond the amount | 
of money at the time already appropriated by | 
ordinance for the purpose is held, in Indian- | 
apolis v. Wann (Ind.) 31 L. R. A. 743, to pre- | 


vent a valid contract for street lights for five | 
years payable monthly, when no appropriation | 


COMMENT. 


| has been made except for a month or two in 


advance. 
The power of a city 
posal of sewage from 


to contract for the dis- 
the outfall of sewers 
beyond the corporate limits is sustained in 
McBean ». Fresno (Cal.) 31 L. R. A. 794, while 
the case also holds that the liability incurred 
by a contract to pay an annual sum therefor 
during a period of years is for any year the 
amount payable during that year, and not the 
aggregate for the whole time of the contract, 
within the meaning of a limitation of indebt- 
edness beyond the income and revenue pro- 
vided for the year. 

The official acts of public officers in an office 
created by an unconstitutional statute, when 
performed before the statute has been declared 
unconstitutional by judicial decision, are held, 
in State v. Gardner, 53 Ohio St. 145, 31 L. R. A. 
660, to be valid as against collateral attack. 


Oil and Gas, 


A provision of an oil and gas lease, that it 
shall be null and void on account of the lessee’s 
failure to perform his agreement, is held, in 
Evans v. Consumers’ Gas Trust Co. (Ind.) 31 
L. R. A. 673, to create no defense to him for 
breach of his agreement, but merely to give 
the lessor an option to declare the lease void 
for that reason. The authorities on forfeiture 
of oil and gas leases are found in the annota- 
tion to this case. 


Partnership. 


On the dissolution of a trading copartner- 
ship when its assets, including the goodwill, 
are sold under order of the court, the right to 
use the firm name in continuing the business 


|is held, in Snyder Mfg. Co. v. Snyder (Obio) 


31 L. R. A. 657, to belong to the purchaser of 


| the assets and goodwill and subject to be trans- 


ferred to a corporation of which he is a mem- 
ber, organized to carry on the business, 


Railroads, 


Kicking cars out of sight around a curve on 
a down grade without any person on them, in 
a thickly settled community where it is the 
custom to use the track as a footpath without 





CASE AND 
objection from the railroad company, and 
where it is known that from 50 to 100 people 
a day walk upon the track and the cars are 
not usually sent this way, is held, in Roth ¢. 
Union Depot Co. (Wash.) 31 L. R. A. 855, to 
render the railroad company liable for a child 
killed by a car thus kicked,—especially where | 
two of them were kicked on parallel tracks at 
the same time, although the child had no right | 
to use the tracks. 


Statute of Frauds. 


A writing containing a statement of all the 
terms of a contract for the sale of goods, req- 
uisite to constitute a memorandum under the | 
statute of frauds, is held in Martin 7 Haub- 
ner, 26 Can. 8. C. 142, to be sufficient for that 
purpcse, although it expressly repudiates the 
sale, which it nevertheless operates to confirm, 


Street Railways. 


Negligence of a motorman on a street car 
was hela to be for the jury in Toledo Consol- 
idated Street R. Co. v. Rohner, 9 Ohio C. C. | 
702, where he came up a grade towards a 
bridge, upon which there was.a wagon in 
plain sight, at so great a speed that when he 
saw the wagon was not going to get out of the 
track, he could not stop the car in time to 
avoid a collision. 


—- - -—_—_ 


Forms. 


COMMENT. 9 
will take hold of the question is pointed out. 
A committee was appointed to take immediate 
action towards organizing the proposed associ- 
This is an enterprise that undoubtedly 
means much for the advancement of Canadian 
unity, and deserves large success. 


ation. 


- 


New Books. 


Vol. 5. ‘American Electrical Cases.” Mat 
thew Bender, Albany, N. Y. 

Vol. 8. ‘English Ruling Cases.” 
Book Co., Boston. $5.75. 

Dicey’s ‘‘Conflict of Laws.” 
Co., Boston. $6.50. 

**Assignment For the Benefit of Creditors in 
New York State.” By Russell Headley. Mat- 
thew Bender, Albany, N. Y. $3. 

Dugan’s ‘‘Law and Practice For Justices of 
the Peace in New York State.” Matthew Ben- 
der, Albany, N. Y. 

“The Poor, Insanity, and State Charities 
Law of New York,” with Annotations and 
By Robert C. Cumming and Frank 
B. Gilbert. Matthew Bender, Albany, N. Y. 
$5. 

“The Laws of the State of New York 
Passed at the 119th Session.” Official Edition. 
Published by James B. Lyon, Printer, Albany, 
N. Y¥. This volume shows a considerable 
progress toward the codification of New York 
law. It includes a codification or revision of 


$6. 


Boston 


Boston Book 


$6.50. 


| the laws on a considerable number of import- 


ant subjects, such as the liquor tax law, the 
poor-law, the domestic relations law, the do- 


| mestic commerce law, the benevolent orders 


fA Qanadian Bar fssociation. 

‘The Halifax Evening Mail” reports a reso- 
lution of the local bar society in favor of 
founding a Canadian bar association. A com- 
mittee reported the views of the leading mem- | 
bers of the Canadian bar in favor of the pro- | 
posal. A paper read on the subject said that 
there are ten thousand lawyers in Canada with 
out any bond of union, that by the law of the 
Confederacy provision is made for the enact- 
ment of uniform laws relating to property, 
civil rights, and procedure, but that no move 
has been made in this direction by the Domin- 
ion Parliament, although there are five differ- 
ent systems of procedure in most of the prov- 
inces and in one of them there are said to be 
nine. The necessity that the legal profession 


should blaze the way before government | 


law, the insanity law, the state charities law, 
the real property law, the tax law, and the 
election law. 


Personal. 


William Draper Lewis has been chosen Dean 
of the Department of Law in the University of 
Pennsylvania. Dr. 
years, has already made a reputation as a lec- 
turer on Jaw and as an author of law books. 
He will now devote his whole time to the work 
of the law school. 


Lewis, while young in 


Henry Wollman, of Kansas City, recently 
madea very vigorous and yet temperate address 
on the evils of the acceptance by judges of 
railroad passes. 





CASE AND COMMENT. 


Ghe Humorous Side. 

WANTED TO GIvE SatisFaction.—Some 
Wisconsin attorneys write us that a justice of 
the peace some time since was greatly troubled 
by the return of ‘‘Unsatisfied” indorsed upon 
an execution which he had issued. He went 
in dismay to the attorneys, and said there must 
be something wrong with the execution be- 
cause the sheriff wasn’t satisfied with it. 


A Bap Recorp.—The opinion of the court 
in 34 Ind. 423, opens as follows: 

‘This record is another blundering and 
worthless one from Wayne county, in com- 
parison with which the darknesses of Erebus 
and Egypt were brilliant lights, and the chaos 
that existed before the creation was perfect 
order.” 


A UsELESs ORNAMENT.—In proceedings by 
creditors to reach the income of a trust fund 
held for a married woman, where it appeared 
that her ablebodied husband was ‘“‘entirely 


supported, clothed, and furnished by his wife | 


from her income as a gentleman of leisure,” 
the court says, ‘‘He is not to be considered a 
mere useless ornament,” and approves a con- 
clusion by a referee that ‘‘the luxury of sup- 
porting and furnishing spending money for 
an ablebodied husband in sound health ought 
to be denied the wife for the benefit of credit- 
ors who have furnished her with clothing.” 


A Toot Pouttice.—A dentist’s prescrip- 
tion for the sale of whiskey on Sunday is not 
allowed its face value in North Carolina. The 
thesis of the court on this point is as follows: 
“If dentists came within the term ‘physician,’ 
as used in Code, § 1117, ‘toothache’ would be 
come more alarmingly prevalent than ‘sn: ke 
bite; and that it would, with usage, beccme 
more dangerous, is evident from the fact th t 
the very first dental surgeon’s prescription for 


toothache, coming before us, is for ‘one pint | 


of whiskey.’ The size of the tooth is not given, 
nor whether it was a molar, incisor, eyetooth, 
or wisdom tooth; and yet there are thirty-two 
teeth in a full set, each of which might ache 
on Sunday. 
ited to the ‘manual or mechanical operations’ 
on the teeth. Whenever the use of liquor is 


necessary, it being a remedy to act on the| 


body, and only indirectly in any case for the 
teeth, within the purview of the statute, it 


THE Sone oF THE Brrp.—In a decidedly 
original communication from *‘‘C. O. H.” re- 
| ceived by Case and Comment some time ago 
the lofty and patriotic verse below printed was 
inclosed. Thinking it may be new to our 
readers, we gladly publish it, as it does not 
purport to becopyrighted. It is placed in this 
column very reluctantly and merely because 
we have no distinctively poetic department. 


Written in Public Library Building, St. Louis, 
y J 





Mo, 


SUUM CUIQUE. 


I am the American Eagle, 
And my wings flap together; 

Likewise I roost high, 
And I eat my bananas raw. 

Rome may set on her seven hills and howl, 
But she cannot set on me; 


| May she put that in her pipe 


And smoke it. 

I am mostly a bird of peace, 
But I have got talons 

Which reach from the storm beaten 
Shores of the Atlantic 

To the golden shores of the 
Placid Pacific, 

And I use the Rocky mountains 
To sharpen them on. 

And when I scratch gravel, 
Mind your eyes. 

And every time I cackle, 
I have laid au egg. 

And I point with pride 
To the eggs I have laid 





For the last hundred years or so; 
Iam the original hen bird of the Goddess 
of Liberty, 
The only gallinaceous ‘‘E Pluribus Unum” 
On record, 
I am an Eagle from Eaglesville, 
With a scream on me 
That makes thunder sound 
Like dropping cotton on a still morning; 
And my present address is 
Hail Columbia, United States of America. 


The duties of a dentist are lim.- | 


To the tune—Hans Sachse was a shoe 
Maker and poet to boot. 
C. O. TI. 


Representative of the Holy Inquisition, 


must be prescribed by a ‘physician,’ to author. | Et cum officio Deputy Sheriff of Scotland Co., 


ize a sale on Sunday.” 


| Mo. 





HE COMPLETE REPORTS OF ALL THE! 

Cc NEW YORK COURTS OF LAST RESORT 

FOR ONLY $250! The three following series 

ot New York Reports are more extensively cited 
than those of any state in the Union. The two older | 
have had more influence in shaping the judicial | 
history of the United States than any one factor, | 
and the later from the commercial importance of | 
the state and from the character of the judges com- | 
posing this tribunal, is recognized as high authority. 


N. Y. Common Law Reports. 

80 Original vols. (18 Books) and Digest, 890 
A uniform and exact reprint, thoroughly anno- 

tated with subject and citation notes to date, con- 

solidated tables of cases and indexes. Original 

paging is retained on the margins for citation. 


N. Y. Chancery Reports. 

38 original vols. (8 Books) and Digest, $45 

Includes with the opinions of Kent, Livingston 
and Walworth the great American chancellors, ad- 
ditional text-work on notes, covering all American 
equity jurisprudence, by tue Hon. Robert Desty, 
with all labor saving devices of the tormer series 
including marginal paging. Over 60,000 additional 
citations are given in matter equal to eight or ten 
ordinary text-books, and the whole made available 
by a complete digest. 


N. X. Court of Appeals Reports. 


148 volumes (5 in one) $148 

This is a new reprint edition, uniform with the 
other two series, and w’ ! complete the New York 
series giving all cases to date decided since the adop- 
tion of the code in 1847. 110 volumes in 22 books are 
now ready. The balance of the set will appear as 
fast as is practicable. 

These reports are not abridged or condensed in 
any particular, in fact the added matter would be 
worth in text-book form much more than the price 
of the entire series, as anyone acquainted with our 
annotation will recognize. The cases are here given 
in a far more available form than in the original. 
We will furnish the entire series to date at a greatly 
reduced price, viz: $250, and on easy terms. 


THE LAWYERS CO-OPERATIVE PUBLISHINC CO. 
ROCHESTER, N. Y. 


Wk Buy, 
WE Sell, 
WE Exchange | 


| 
LAW BOOKS. 


[f you ever 
want a book, 
or a library, | 


WRITE US! 


Our Address: 
LAwYERrs’ Co-op, 
PUBLISHING Co., 
Rochester, N.Y. 


}in every American and English 


RICE 


ON THE 


Law of Evidence. 
3 Vols., $18.00. 
(4th Edition.) 


EHIS, the latest and most conspicu- 

ous success in modern legal text- 
books, is not a classic, or intended as 
such ; not juridical history, or meta- 
physical refinements, but a modern 
tool for working lawyers, consistent, 
homogeneous, and practically useful 
every day. 

Divided into two parts, Vols. 1 and 
2, $11.00, treat on CiviL EVIDENCE, 
and Vol. 3, $7.50, on CRIMINAL Evi 
DENCE, and its 23,000 citations cover 
every point of the law on the subject. 
The busy lawyer wants a precedent 
for each point he makes, and that is 
what this work furnishes. 

Several noted modern cases involv- 
ing nice questions in evidence are 
treated in extenso, 

Address the Publisher, 
Lawyers’ CO-OPERATIVE 


PustisHine Company, 
Rocnasten, N. Y. 


“6en. Dis.” 


The GENERAL DIGEsT aims in each volume to 
give in the most convenient form the points decided 


case reported 
during the court year preceding its publication. 
We intend regardless of expense to present the 
highest development of the science of digest 
making, and think we have succeeded. 


The plan is 
1 To give in periodical parts a digest of all 
cases reported to date of publication and to 
embody all these propositions under one 
alphabet at the close of the court year. 

2 To cite in both every report of the case, 
official or unoflicial, up to date of going to 
press. 

The method is 

1 In each case to digest from the opinion of 

the court. 

2 To classify upon a uniform system each 
yroposition with regard to the single point of 
one involved, giving numerous cross-refer- 
ences from concrete subjects. 

To state clearly and concisely the exact 
»oint of law decided, not facts and findings. 
Vith cheap clerical help the latter is the only 

safe method. With experienced editors the 
former is isfinitely more desirable. 


3 


After ten years development of our theory we re- 
ceive this confirmation of its correctness: 

Judge Seymour D. THOMPSON the eminent au- 
thor and editor says: “The Lawyers Co-Operative 
Publishing Co. has developed the art of making 
ligests to a perfection which has not been hitherto 
achieved in this country. Their great work is the 
GENERAL DIGEST.” 


Sample part free. 


The Lawyers Co-Operative Publishing Co. 


ROCHESTER, N. Y. 








BRIEF-MAKING IS DRUDGERY 


But someone must do it. 

Brief-making takes time and patience; it takes a clear 
appreciation of the logical significance of decisions, and 
an unlimited knowledge of the sources of legal informa- 
tion. Some minds are peculiarly adapted to this kind of 
work, hence in leading firms this work is generally 
given to a single member of the firm. Our editors are 
trained to just this kind of work. 


“L. R,. A.” DOES IT FOR YOU. 


The notes in the LAWYERS REPORTS ANNOTATED 
are on single isolated points—just such as come up for 
briefing—e. g., “ City’s liability for ice on sidewalks ” 21 
L. R. A. 263, “ Mortgage of future crops,” 23 L. R. A. 
449; and every case on the subject is examined and 
cited. You can thus not only get materials for your 


own briefs but anticipate your opponents arguments and 
authorities on these points. 

Judges are now using the L. R. A. so generally that, for 
your own credit you should have them easily accessible. 
Judge WM. E. WERNER, of the New York Supreme 
Court recently wrote us: “On difficult questions in 
which the briefs of counsel do not fully present the 
decisions of the courts, almost always I have found col- 
lated in your reports all the authorities on the subject, 
and so arranged as to give mea satisfactory understand- 
ing of the law as expounded by the courts. It has fre- 
quently happened that I have been compelled to take a 
different view of the case than that presented by either 
of the counsel, and at such times I have found your 
reports invaluable.” 


SAMPLE PART FREE, 
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